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	State
	Issue
	Latest Update
	Date 

	AK
	NAIC Suitability Model
	The Alaska Division of Insurance is reviewing a proposed regulation, Title 3 AAA §§ 26.775 – 26.789, which would adopt, generally, the NAIC Suitability in Annuity Transactions Model Regulation.  NAFA sent a comment letter on 4/19/2011, requesting that the regulation be amended to conform the six-month grace period for existing producers to complete annuity training to apply to both the PST and CE training requirements.  As of July 1, 2011, the Division had not adopted the proposed regulation.  PMH sent a follow-up email to Katie Campbell with the AK DOI on 7/29/2011 requesting a status update.  Ms. Campbell wrote on 8/1/2011 that the Division had not yet taken any action.
	8/01/2011

	AR
	NAIC Suitability Model
	Regarding the Arkansas Insurance Department Bulletin (AID No. 3-2011), dated June 3, 2011, 2011 Arkansas General Omnibus Bill, Act 760 of 2011 (effective July 26, 2011), includes several sections relating to insurance producers. 

Section 7 amends Arkansas Code Ann. § 23-64-301, to authorize the Insurance Commissioner to promulgate rules containing the CE requirements for Arkansas-licensed IPs “as necessary for continued uniformity among the states.”  Current law establishes the minimum CE credits (24 per biennial period, including at least 3 in ethics); this seems to open the door to having the Commissioner promulgate the regulations relating to suitability in annuity transactions.  We will keep an eye out for proposed rule changes.  At present there are no pending rules relating to the adoption of the NAIC model regulation. 
Section 8 amends Ark. Code § 23-64-508(b) to provide the Dept. with the statutory authority to “summarily” suspend a non-resident producer’s license when the underlying resident license becomes inactive—through suspension, revocation, or termination.  Such a suspension is lifted when the Department is in receipt of sufficient evidence that the non-resident producer’s home license is active and the producer is in good standing with his or her home state.

Section 9 amends Ark. Code § 23-64-512(a)(2) to expand the grounds under which an insurance producer may be disciplined to include any action that “calls into question the insurance producer’s fitness to hold a license.”  According to the AID Bulletin, this section is directed at the growing phenomenon of insurance producers who sell financial products other than insurance; therefore, the legislature felt that additional authority was necessary to take disciplinary action against IPs when their conduct calls into question their qualifications to hold an IP license.  This would of course seem to implicate the sale of fixed annuities.  The amended language also adds that violations of a court order or subpoena might trigger disciplinary action; current law only includes violations of insurance law or regulations, subpoenas, or orders of the Arkansas Commissioner or another state’s insurance commissioner.  The court need not be an Arkansas court—just a “court of competent jurisdiction.”  
	6/7/2011

	CA
	Suitability 
	CA Senate Bill 715 (as amended in Assembly June 28, 2011), is California’s effort to adopt suitability in annuity transactions.  The bill, which largely adopts the NAIC model regulation, has passed the California Senate and is scheduled for a hearing before the California Assembly Appropriations Committee on Wednesday, August 17, 2011 at 9:00 a.m.  As amended in the Senate, however, the bill defines “recommendation” to include not only advice (per the NAIC model) but “guidance” as well.  This broadens the definition of recommendation beyond the Model language and injects unnecessary confusion into permissible activities for insurance producers who sell fixed annuities.  
At a minimum, NAFA plans to provide written testimony regarding the language defining “recommendation”, Kim is working with Brad Wegner, President of ACLHIC, to coordinate strategy and may attend the hearing to testify in person.   Note that it is possible to “audit” the committee hearings through live streaming over the Internet.  www.assembly.ca.gov.  (Link to Assembly Video and Audio Broadcasts for Committee Hearings.)


	7/12/2011

	DE
	Securities Law
	On June 6, 2011, HS 1 (House Substitute Bill 1) was substituted for Delaware’s original HB 88 .  HB 88, the Delaware Investor Protection Act, attempted to broaden the definition of the word “security” under DE Securities Law to “make clear that an annuity contract is a security under the Act.”  HS1 amends HB 88 to remove annuities from the bill’s original effort to define annuities as securities under DE securities law.   HS 1 has passed both houses of the Delaware legislature (as of June 30, 2011).  
As of 8/02/2001, the bill has not reached the Governor’s desk and, accordingly, he has not signed the bill into law, but, according to Delaware’s legislative research counsel, it is anticipated that the Governor will sign it.
	7/29/2011

8/02/2011

	HI
	NAIC Suitability Model – Training Deadline
	Pursuant to HI 2011 Act 108, Hawaii has adopted new rules relating to suitability in annuity transactions, revising Ch. 431 HI Rev. Stats., Article 10D.  As drafted, the new rules created some confusion regarding the application of the 6-month “grace period” for existing producers to complete the one-time, 4-hour CE annuity training required by the rule.  According to Ann Lelievr, although the effective date of the rule is July 1, 2011, an insurance producer does not have to have been licensed prior to July 1, 2011 in order to take advantage of the 6-month “grace period” (until January 31, 2012) to complete the CE annuity training.  An individual could, in fact, get licensed in October 2011, for instance, and could still sell annuities without completing the CE training—as long as the individual completed the training by the January 31, 2012 date.  The six-month grace period does not kick in at the time of the licensure—rather, the firm deadline for the grace period is 1/31/2012 no matter when you get your license, as long as you are licensed prior to that date.  For individuals who are not licensed as of January 31, 2012, they may not sell annuities until the training is completed.

Attorney Lelievr also said that the Division is in the process of “hammering” out some of the details of the legislation.  PMH will keep an eye on that for any follow-up bulletins.
	7/8/2011

	IL
	Securities Case – 2011-MR-238


	UPDATE, as of 08/02/2011.
At a court hearing on Tuesday, July 19, 2011, the Court (Judge John Schmidt, presiding) dismissed with prejudice the action for administrative review of the final order of the Secretary of State (the appeal) brought by Senior Financial Strategies, Inc., d/b/a/ Pinnacle Investment Advisors, Thomas N. Cooper, and Susan B. Cooper (the Plaintiffs) for failure to properly serve the Defendant in their appeal, Illinois Secretary of State Jesse White.  
Plaintiffs’ error was in failing to effect proper service of the summons and complaint.  Plaintiffs served David Finnigan, an attorney with the IL Secretary of State’s office, rather than on Mr. White (the Sec’y of State) as is required by § 3-105 of the Administrative Law Review (735 ILCS 5/3-101 et seq.)  Accordingly, the 35-day time period for issuance of summons expired on June 28, 2011, and Plaintiffs attempt to correct this error on July 19, 2011 was deemed untimely.  
Judge Schmidt signed his order on Tuesday, July 26, 2011, meaning that the order of judgment has been entered and may now be appealed by Pinnacle and the Coopers.  They have 30 days from July 26th (until Thursday, August 25, 2011) to file a Notice of Appeal with the clerk of the circuit court.  Also, within 7 days of filing the Notice of Appeal, Pinnacle/the Coopers must (1) file a notice with the reviewing court (here, the 4t Appellate District) that a Notice of Appeal has been filed; (2) serve notice upon every other party in the action; and (3) file proof of service with the Court.
NEXT STEPS:


	8/02/2011

	IL
	IL Civil Union Act
	In the, Illinois DOI Company Bulletin 2011-06, dated May 26, 2011, the Department provides guidance to Illinois-licensed insurance companies regarding compliance with the IL Religious Freedom and Civil Union Act (effective June 1, 2011), insurance companies are instructed to “immediately inform insureds and potential insureds about compliance with the Act on all policy forms, applications or other materials distributed to those insureds or potential insureds.”  
· Question: What specifically must carriers say regarding compliance (e.g., just that they are?) and is this a preemptive notice requirement, or may carriers include the compliance notification in whatever distribution piece it next sends out to insureds/potential insureds?  
PMH contacted Tim Cena, Deputy General Counsel for the Illinois DOI.  He said that the guidance language in the May 26, 2011 Bulletin was left vague on purpose, as they didn’t want all insurance companies to send the DOI their policy forms at the same time when the statute became effective on June 1, 2011—presumably for review and/or comment.  Rather, he said when an insurance company was going to communicate with their insureds—for instance when they sent a policy form or letter out—they should mention that they are in compliance with the Act.  This truly means just a statement of compliance; there is no need to go into what that compliance means or how the Act changes policy coverage.  Mr. Cena made clear that the Act is an anti-discrimination mandate, not an insurance mandate, and that the nebulous language means that the Department will not be particularly critical of the way that the notification of compliance is communicated.  An insurance company need not take any affirmative action to notify its insureds.  The notice is considered an administrative notice and there is no requirement to file the notice with the Department.

	7/12/2011

	IN
	NAIC Suitability Model – CE Reciprocity
	Indiana is the only state, currently, that, while recognizing  reciprocity, does not overtly state that resident producers may satisfy Indiana annuity training requirements by taking comparable CE classes in another state.  (Non-resident producers may satisfy IN CE requirements by taking out-of-state CE.)
NAFA is working with Indiana representatives to clarify the reciprocity standards.  
	

	KY
	NAIC SUITABILTY Model
	KY DOI scheduled a public hearing on 7/27/2011 regarding CE training requirements, per 806 KAR 9:220.  As there was no registered opposition to the proposed rule, the hearing was cancelled, and, according to Lee Ellen Webb, Compliance Program Manager with the KY DOI/Agent Licensing Division, the Legislative Research Commission (LRC) is in the process of reviewing and adopting the rule.  PMH will continue to follow up on new rule, which does not appear to require annuity product-specific training, was adopted.  http://www.lrc.ky.gov.  

	8/01/11

	MI
	NAIC Suitability Model
	MI HB 4328  introduced on 2/24/11 (Primary Sponsor, Rep. Bob Constan (D-Dearborn Heights)) and referred to the Committee on Insurance.  As of 8/02/2011, still in Committee.  

Language mirrors NAIC Model Regulation as it relates to Insurance Producer Training.  See proposed section 4160 (to Michigan Insurance Code).


	8/02/2011

	MN
	NAIC Suitability Model
	MN is currently considering two bills (HB 1134 and SB 877—companion bills) which would adopt, generally, the suitability in annuity transactions model regulation.  The new regulation, if adopted, would revise MN Stats. Ch. 72A and would become effective January 1, 2012.  Existing producers would have until June 30, 2012 to complete the annuity training.  As of July 28, 2011 both bills have passed out of committee, but neither bill has been passed by either respective chamber.  
	7/28/2011

	NJ
	Annuity Sale to 80+ triggers presumption of predatory practice
	Nothing found to date.  Continue to monitor.  
	

	NY
	NAIC Suitability Model
	On June 22, 2011, NY Superintendent of Insurance Jame Wrynn adopted an emergency measure, NY Emergency Regulation 187, requiring insurers to train all agents who solicit and sell annuity products.  Emergency Regulation 187 requires insurers to ensure that producers are “adequately trained,” but does not overtly require PST or general annuity training.  

In the meanwhile NY Assembly Bill 563 was introduced in the NY State Assembly on January 15, 2011.  The Bill is currently in the Committee on Insurance.  No recorded votes have been taken. The bill would require that an insurance licensee complete 3 hours of education annually on the subject of Suitability in Annuity and Life Insurance Transactions (amending § 2132(2) of the NY Insurance Code).  There is no product-specific training required.  The bill does not prescribe any course content, nor does it include any statements on CE reciprocity, training deadline, or training verification requirement.

We will continue to monitor the status of this legislation.  However, NY adjourned its regular session on June 27, 2011.  
	8/01/11

	TX
	NAIC Suitability Model
	On June 17, 2011 Texas HBs 2154 and 2277 were signed into law, adopting, in general, the NAIC model regulation.  However, there is some confusion as to the implementation and time period applications of the producer training portions of the bill.   
Effective 9/1/11, Texas producers will be required to complete EIGHT hours of CE that specifically relates to annuities during the agent’s two-year licensing period. This changes the previous requirement, which required four hours annually. Thus, an agent could take all 8 hours in one year, or could otherwise split the 8 hours up in some other fashion over the course of two years.  Also, Texas adopted the NAIC model regulation requiring the one-time, 4-hour annuity CE training course; however, this CE training course may be used to satisfy the 8 hour/biennial CE training requirements and is not in addition to those CE requirements.  Existing producers (as of 9/1/2011) have until March 1, 2012 to complete the PST and one-time, 4-hour annuity training.  There remains some confusion as to how the March 1st deadline for the new 1-time CE training squares with the deadline for the  general annuity CE requirement, which is triggered by the two-year licensing period.  
The TX DOI has received several requests for clarification, NAFA among them, and we have been told (7/21/11) by Christopher Bean, Deputy Commissioner for the TX DOI, that the Department plans to issue a fact sheet or white paper clarifying the application of the training requirements.  

8/01/2011: PMH sent email 8/1/11 to Mr. Bean, inquiring as to the status of the clarifying bulletin.
	8/01/2011

	UT
	NAIC Suitability Model
	Utah is currently proposing changes to Utah Administrative Code Rule R590-230, Suitability in Annuity Transactions.  
The proposed rule adds a  new section, R590-230-6, related to Producer Training, but only generally addresses PST; the proposed rule changes do not include the 4-hour CE annuity training requirement.
NAFA sent a comment letter to the Utah Insurance Dept. encouraging the Department to include the 4-hour CE training in the amended Rule, per the NAIC Model Regulation, as adopting the training requirements in a piece-meal fashion will create unnecessary confusion for producers and will be difficult and expensive for carriers to implement.

The official comment period ended on July 31, 2011.

Continue to monitor status of adoption of proposed rule. PMH sent inquiry email to Jilene Whitby of the UT Dept. of Insurance on 8/02/11.  According to Ms. Whitby, the proposed Rule is on hold pending continued opposition to the inclusion of the 4-hour annuity CE training requirement.  
	6/10/11
8/02/11



	VT
	Source of Funds
	PMH per  John Cronin, VT Securities Director:  “An insurance producer, without a securities registration, may not analyze, review, represent that they are qualified to comment on, or in any way lead an individual to liquidate a security in order to purchase a fixed insurance product.  If they do so, they will be viewed by the Securities Division as engaging in unregistered activity and the Division will follow its procedures from that point on.  The action in question would fall within the jurisdiction of the Securities Division.  The Insurance Division may have concerns with the individual if she/he is found to have violated Securities statutes or rules or if any associated conduct falls within the jurisdiction of the Insurance Division.”

PMH: Mr. Cronin might be inclined to define “recommendation” to include any of the following activities:  “analyze, review, represent that they are qualified to comment on, or in any way lead an individual to liquidate a security in order to purchase a fixed insurance product.”  The most troubling of the language is “in any way lead.”  That would appear to be a very broad prohibition against a producer from even mentioning that an individual might consider selling a securities product in order to fund the fixed annuity product or contract.  It appears that Mr. Cronin would like to see IPs registered as IAs so that they fall under the purview of the Securities Division of BISHCA.  (Vermont Dept. of Banking, Insurance, Securities, and Health Care Administration.)  The VT statute (9 Vt. Stat. s. 5602 et seq.) authorizes the Commissioner of VT BISHCA to investigate, issue subpoenas, and initiate civil and administrative enforcement actions against people who the Commissioner believes has engaged, is engaging, or is about to engage in an act in violation of VT securities law.  But, as I said, most state statutes have similar authority—however, in practice there would have to be some reason to start something like this up—unless they’re just on a fishing expedition.


	6/24/2011

	WI 
	Data Match Agreements
	Under Wis. Stats. § 49.22(2m) the WI Department of Health Services is authorized to develop a system for the exchange of data with financial institutions.  According to the WCLI, some member insurance companies have received a request from the WI DHS to enter into data matching agreements pursuant to § 49.22(2m).  It is WCLI’s position that the law would not apply to most insurer accounts and have recommended that its member companies review the applicable law to determine whether they have accounts that would be covered under the law and, if not, to notify the DHS of the lack of applicability.  To the extent that NAFA members might be affected by compliance, Kim has contacted Kelly Ireland at the ACLI and will determine what steps, if any, are necessary to educate NAFA membership about this issue.  According to Kelly, John Gerni is handling this issue.  Kim will monitor.  

[image: image1.emf]WI Data Matching   -WCLI letter


	


FEDERAL LEGISLATION/REGULATION

	FED
	HR 1112
	HR 1112, the National Association of Registered Agents and Brokers (NARAB) Reform Act of 2011.  The primary sponsor of this legislation is Rep. Randy Neugebauer (R-Texas).  

BACKGROUND: The Gramm-Leach-Bliley Act of 1999 called for the creation of NARAB if the states did not meet the insurance producer licensing reform objectives outlined in GLBA.  (NARAB can be viewed as a mechanism to provide, for NARAB members, a one-stop licensing, registration, and continuing education compliance clearinghouse.  Membership in NARAB would be strictly voluntary.) Because a majority of the states achieved the proscribed level of licensing reciprocity dictated by GLBA, NARAB was never created.  Nevertheless, members of Congress are seeking additional state licensing reform and have introduced legislation—referred to as NARAB II—in 2008, 2010, and, again, in 2011 with HR 1112.

NARAB II is supported by the NAIC, NAIFA, CIAB, and IIABA
CURRENT BILL STATUS:  Pending before the House Financial Services Committee.

	7/30/2011
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1. To get related documents to these issues please visit www.nafa.com and click on Advocacy Tab.  Then click on the state(s) of your choice. 

2. PMH refers to NAFA Outside Legal Counsel, Pam Heinrich, Esq.

3. All NAIC Suitability Model final adoption specifics on TRAINING can be found on the State-By-State NAIC Model Analysis located here.  
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Wisconsin Council of Life Insurer: Allianz Life Insurance Company of North America
urers American Family Life Insurance Company

Parrett & O’Connell, LLP Catholic Kni ohts

10 East Doty St. — Suite 621, Madison, W1 53703

Phone: 608.251-1968 CUNA Mutual Insurance

Equitable Reserve

Guardian Life Insurance Company of America
National Guardian Life Insurance Company
Northwestern Mutual

Prudential Life Insurance

Thrivent Financial for Lutherans

June 16, 2011

Brett Davis, Administrator

Division of Health Care Access and Accountability
Wisconsin Department of Health Services

1 West Wilson Street

P.O. Box 309

Madison, WI 53701-0309

Re:  Data Match Agreements
Dear Mr. Davis:

Recently, a number of our member companies have received a request from your agency
to enter into data matching agreements. The request indicates that the Department of
Health Services (DHS) is authorized to develop a system for the exchange of data with
financial institutions under § 49.22(2m), Wis. Stat. The draft Agreement also indicates
that the Agreement is entered into pursuant to Federal Law, P.L. 110-252 (Title VII,
Section 7001(d)).

Neither the state law nor federal law indicated in the correspondence is applicable to most
insurer accounts. As a result, we are recommending that our member companies review
the applicable law to determine if they have covered accounts under these laws. Ifso, we
recommend that they enter into an agreement with DHS. Ifnot, we recommend that they
notify DHS ofthe lack of applicability.

Wisconsin Law

The referenced Wisconsin statute primarily deals with child support but also allows the
state to request information it determines necessary and appropriate for the administration
of the sections of statute dealing with the Medical Assistance Program. § 49.22(2m), Wis.
Stat.
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Administrative rules implementing this provision are found at Chapter DCF 152. While
these rules include a broad definition of financial institution that would include insurers,
the rules define “account™ as having the meaning in § 49.853(1)(a), Wis. Stat.

"Account" means a demand deposit account, checking or negotiable withdrawal
order account, savings account, time deposit account or money market mutual
fund account. § 49.853(1)(a), Wis. Stat.

Generally, insurance policyholder accounts do not permit or accept deposits. If an
insurer does not have accounts that meet the definition found in Chapter 49, they are not
required under Wisconsin law to enter into a data match agreement. Insurers have also
not been subject to the data match requirements in the past. We recommend insurers
review their accounts to determine if any meet this definition and comply accordingly.

Although state law includes liability protection to entities that provide information as
requested under the statute, it is unclear whether this protection would extend to entities
that are not compelled to provide the information by law. § 49.22(2m)(c), Wis. Stat.

Federal Law

Congress adopted an asset verification program to provide access to information held by

financial institutions. Federal Law, P.L. 110-252 (Title VII, Section 7001(d)). Under

this law, states are required to implement an asset verification program for determining

Medical Assistance eligibility. States are authorized to obtain financial records held by

financial institutions as defined in section 1101(1) of the Financial Privacy Act.
"Financial institution", except as provided in section 3414 of this title, means any
office of a bank, savings bank, card issuer as defined in section 1602(n) of title 15,
industrial loan company, trust company, savings association, building and loan, or
homestead association (including cooperative banks), credit union, or consumer
finance institution, located in any State or territory of the United States, the District of
Columbia, Puerto Rico, Guam, American Samoa, or the Virgin Islands. 12 U.S.C.
3401(1)

An insurance company is not a bank, savings bank, card issuer under section 1602(n) of
title 15, industrial loan company, trust company, savings association, building and loan or
homestead association, credit union or consumer finance institution. Insurers are highly
regulated and can not perform these functions within the licensed insurance entity.

Federal law requires applicants for various assistance programs to authorize the State to
obtain from any financial institution (within the meaning of section 1101(1) of such Act)
any financial record (as defined within the act) held by the financial institution. 42
U.S.C. 1396w(b)(1)(A). Because insurers are not financial institutions as defined by the
Act, the applicant authorization is not applicable to the provision of information by

{00039326.D0C 2}






Brett Davis
June 16, 2011
Page 3

insurers. Therefore, we do not recommend that insurers enter into a data match
agreement unless they are compelled to do so under state law.

Sincerely,

PARRETT & O’CONNELL, LLP

Connie L. O’Connell

{00039326.D0OC 2}







